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In the Court of Appeals of the District o! Columbia. 


No. 1886. 

Arthur Briscoe, Appellant, 
vs. 

Henry B. F. Macfarland et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 23239. 

Arthur Briscoe, Complainant, 
vs. 

Henry B. F. Macfarland, Henry L. West, and Jay J. Morrow, 
Commissioners of the District of Columbia, and The District of 
Columbia, Defendants. 

United States of America, District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit:— 

1 , Bill. 

Filed April 14, 1902. 

In the Supreme Court of the District of Columbia. ,, 

Equity. No. 23239, 

Arthur Briscoe, Complainant, 
vs. 

Henry B. Macfarland, John W. Ross, and John Biddle, Com¬ 
missioners of the District of Columbia, and The District of 
Columbia, Defendants. 

4 

To the Supreme Court of the District of Columbia: 

The Complainant, Arthur Briscoe, brings this his bill of complaint 
against the above named defendants, and thereupon he avers and 

gj&OWS'? f 
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1. That he is a citizen of the United States and a resident of the 
District of Columbia, and brings this bill in his own right. 

2. That defendants Macfarland, Ross and Biddle are sued as 
Commissioners of the District of Columbia, and the District of Co¬ 
lumbia, the other defendant, a municipal corporation, is sued in its 
own right. 

3. That complainant is seized and possessed of lot numbered fif¬ 
teen (15), in Block numbered seven (7), in the subdivision of a 

tract of land in the District of Columbia known as “Bloom- 

2 ingdale,” the same being the northwest comer lot of said 
block. 

4. That heretofore, to-wit, on or about the 8th day of March, 
A. D. 1899, the said Commissioners of the District of Columbia filed 
a petition in this Honorable Court, in a certain cause numbered 
544 on the dockets of the District Court, asking that a jury of seven 
disinterested, judicious men be summoned to assess the damages, if 
any, which each owner of land might sustain by reason of a proposed 
extension of Rhode Island Avenue, the same being one of the public 
streets or thoroughfares of the City of Washington, in said District. 
A jury of seven men was subsequently summoned in accordance 
with the prayer of said petition, and thereafter other proceedings 
were had and taken in said cause Number 544, which will herein¬ 
after be more particularly referred to. The said proceedings were 
instituted under and in accordance with an Act of Congress, ap¬ 
proved February 10, 1899, entitled “An Act to extend Rhode Island 
Avenue.” 

5. That no actual notice was given this complainant of the pen¬ 
dency of said proceedings, and there was, therefore, no appearance 
in his behalf before said jury during said proceedings. 

6. That thereafter, to-wit, on or about the 1st day of December, 
1899, the said jury filed an alleged verdict in said cause No. 544, 
wherein an assessment of $1000, as for'benefits supposed to have 
resulted from the proposed extension of said Avenue, is attempted 
to be imposed upon the said lot of this complainant, together with 
interest thereon at four per cent, per annum from the 6th day of 

February, 1900. 

3 7. That thereafter, to-wit; on the 2d day of January, 1900, 
a rule was issued in said cause, directing this complainant 

and others to show cause, if any he or they had, why said alleged 
verdict should not be confirmed. Said rule was called to the atten¬ 
tion of this complainant, not by any direct personal service of notice, 
but, as he now remembers, by some friend who had seen an adver¬ 
tisement thereof in one of the city papers. In response to said rule 
this complainant filed in said cause an answer objecting to said ver¬ 
dict, and asking that the same be vacated and set aside, as will appear 
on reference had to a copy of said answer, herewith filed, marked 
“Exhibit A. B. No. 1,” which it is prayed may be read at the hear¬ 
ing of this cause and taken and considered a part hereof. 

8. That, as the record and proceedings in said cause disclose, 
other owners of lands affected by said verdict indicated their dis¬ 
satisfaction therewith, and filed in the cause exceptions thereto. 
And this complainant is advised by counsel and believes, and so 
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believing charges and avers, that immediately upon the filing of said 
objections, the said verdict of the jury of seven became and was in¬ 
operative for any purpose, and that no further or other proceedings 
could lawfully be had in the cause except upon and after the sum¬ 
moning of a jury of twelve. And complainant is advised and there¬ 
fore charges that any assessments as for benefits against his said lot, 
predicated of the verdict of the jury of seven, is invalid and void. 

9. The complainant further charges that said alleged as- 

4 sessment against his lot was made under the; provisions of 
Sections 3 and 5 of said Act, which provide respectively as 

follows: 

“Sec. 3. That of the amount found due apd awarded as damages 
for and in respect of, the land condemned under this act for the 
extending of said Avenue, one-half thereof shall be assessed by said 
jury in said proceedings against those pieces. or parcels of ground 
situate and lying on each side of said Rhode Island Avenue ex¬ 
tended between Florida avenue, Maple avenue, Linden Street and Le 
Droit Avenue; and also those contained in squares eighteen and 
nineteen and the south half of square twenty in the recorded addi¬ 
tion to Le Droit Park; and also those contained in blocks one and 
two, and the northwest .corner,,lot .of block seven, ip tljie ( ,subdivision. 
known and designated as'Blopipipgdple; and, also, .agpmsf so much 
of that tract of land known and designated as the David Moore tract 
as lies west of North .Capitol Street..” 

“Sec. 5. That when .confirmed by thp court, the assessments made 
as aforesaid shall severally be a lien, upon the. lan,d assessed, and 
shall be collected as special improvement taxes in the District of Co¬ 
lumbia have been collected :since February twentieth,, eighteen hun¬ 
dred and seventy one, and shall be payable in five equal .installments, 
with interest at the rate of .four per centum pe,r ann.pmu.ntil paid.” 

And complainant is advised by. counsel and therefore charges that 
said .alleged assessment is. invalid and void, because, .the said .Section 

5 does not, nor does any other section or part of saj,d. act, provide 
when the said installments shall be payable, or from what date in¬ 
terest, thereon shall be, computed. 

10. That the said alleged assessment, as the same appears on the 
tax records of defendant corporation, casts a, cloud upon the title of 
this complainant to the lot so sought,to. be assessed, and prevents him 
from selling, or borrowing,money upon the security of, said-lend. 

11. That complainant, has called the. attention Qf the 
5 proper authorities of defendant corporation to ,the invalidity 
of said .assessment, and has requested that no. attempt he made 
to enforce collection thereof until after its status, had been judicially 
ascertained and determined. But said authorities, declined to accede 
to complainants said request, and on the 12th day of April, 1902. 
stated that! a sale of. said lot for the, payment in full of said assess¬ 
ment would shortly be made. under an advertisement thereof pre¬ 
viously published by said Commissioners. 

12. That the said commissioners have advertised;said lot for sale, 
because, of the nonpayment of the said alleged, assessment together 
with many other pieces or parcels of land similarly affected, at’ a 
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public sale which commenced on the 8th day of April, 1902, and to 
continue from day to day until all said property, and other ad¬ 
vertised for sale for nonpayment of taxes, has been sold. 

13. That the advertisement of complainant’s said lot appears on 
page 80 of the pamphlet advertisement of said tax sales, as follows: 

“Briscoe, Arthur. 

Bloomingdale, block 7, lot 15, and improvements, 


Assessment for extension Khode Island Avenue,. $1000.00 

Interest from Feb. 6, 1900,.. 86.85 

t Assessment for curb,. 65.38 

Interest from Nov. 12, 1901,. 2.12 

Assessment for sidewalk,. 67.28 

Interest from December 20, 1901,. 1.61 

Advertisement,. .50 


, , 1223.74 

Bald assessments for curb and sidewalk were paid in full 

6 with interest by the complainant on the 27th day of March 
1902. 

14. That said advertisement further and seriously clouds the title 
of complainant to his said lot, and should the same be sold, com¬ 
plainant’s title would be still further complicated by the intervention 
of third persons claiming under such sale and a purchase thereat. 

15. That the invalidity of said alleged assessment does not appear 
upon the face of said tax records, but depends upon judicial investi¬ 
gation and decision, whereas a deed given a purchaser of said lot at 
such tax sale would, under the Statute in such case provided, be 
pflima facie evidence in favor of the grantee therein named of all 
antecedent proceedings in connection with the assessment of said 
tax. 

16. That he is advised by counsel that however the provisions of 
said Section 5 of the aforesaid act may be construed, by no possible 
construction can it properly be held that the whole amount of said 
alleged assessment is now due, and that the defendant Commission¬ 
ers are in any view of the case without power at this time to demand 
present payment of the whole amount of said alleged assessment, or 
to advertise said lot for sale as for default in such payment. 

17. That the complainant is further advised by counsel that the 
said law under which the aforesaid proceedings were had and taken 
is unconstitutional and void because the prescribed assessments are 

not uniform and equal throughout the taxing district, and 

7 that any enforcement thereof will be in effect a taking of this 
complainant’s property without due process of law. 

18. Complainant further shows that he is in possession of said 
lot numbered 15 so attempted to be assessed, and is therefore unable 
to resort to any proceeding at law to dispel the clouds so cast upon his 
title. 
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Wherefore, and being without remedy in the premises save in this 
Honorable Court where such matters are properly cognizable, the 
complainant 


Prays 

1. That Henry B. Macfarland, John W. Ross and John Biddle, as 
commissioners as aforesaid, and the District of Columbia, a muni¬ 
cipal corporation as aforesaid, may be made parties defendant to this 
bill, and duly served with process, requiring them and each of them 
to be and appear in this Court, in person or by counsel, by some cer¬ 
tain day to be in said process named, to answer the foregoing bill of 
complaint and abide by and perform such order as may be passed 
herein. 

2. That the defendant corporation, the District of Columbia, its 
said commissioners, and their agents and servants may be tempor¬ 
arily and perpetually enjoined and restrained from selling said lot 
15, block seven, Bloomingdale, the property of this defendant, under 
the advertisement in said bill mentioned and described. 

3. That the said alleged assessment as for supposed benefits so as 
aforesaid made against the said lot of this complainant, be declared 

to be invalid and void. 

8 4. That the said defendants be decreed to cancel the said al¬ 

leged'assessment on the tax records of defendant corporation, 
in their_custody, and perpetually enjoined from referring thereto in 
any tax certificate to be hereafter issued by them in respect of said 
lot. 

That complainant may have such further and other relief as the 
nature of the case may require and to the court may seem fit. 

And complainant will ever pray, &c. 

ARTHUR BRISCOE. 

SAM’L MADDOX, 

Solicitor for Complainant. 


District of Columbia, set: 

Before me, the undersigned, personally appeared Arthur Briscoe, 
who, being by me first duly sworn, deposes and says: 

That he has read over the foregoing bill of complaint by him sub¬ 
scribed and knows the contents thereof; that the matters and things 
therein alleged as of his own knowledge are true, and the matters and 
things therein alleged on information and belief he believes to be 
true. 

ARTHUR BRISCOE. 

Sworn to before me and subscribed in my presence this 14th day 
of April, A. D., 1902. 

H. PRESCOTT GATLEY, 

[seal.] Notary Public. 
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9 Restraining Order. » 

Filed April 14, 1902. 

In the Supreme Court of the District of Columbia. 

Equity. No. 23239. 

* Arthur Briscoe, Complainant, 

vs. 

Henry B. F. Macfarland, John W. Ross, and John Biddle, Com¬ 
missioners of the District of Columbia, and The District of 
Columbia, Defendant-. 

Upon consideration of the bill in this cause filed, it is, this 14th 
day of April, A. D., 1902, adjudged and ordered that the defendant 
corporation, the District of Columbia, its commissioners, agents and 
servants be, and they are hereby enjoined, as prayed in the bill, 
from selling or offering for sale lot numbered fifteen (15), in block 
numbered seven (7), in the subdivision of a tract of land in the 
District of Columbia known as “Bloomingdale,” the same being the 
northwest comer of said lot, in accordance with their pending adver¬ 
tisement of such proposed sale, as for nonpayment of assessments of 
benefits from the extension of Rhode Island Avenue, until the fur¬ 
ther order of the court to be made, if at all, after a hearing of the 
matters involved, which is set for the 23rd day of April, 1902, of 
which the defendants will take notice. This order to become oper¬ 
ative upon compliance by the complainant with Equity rule 42. 

By the Court: 

A. C. BRADLEY, Justice. 

1'- Marshal's Return. 

Served copy of within order on defendants by service on John W. 
Ross, one of the Commissioners of the District of Columbia. 

April 14, 1902. 

AULICK PALMER, Marshal. 

S. 

Demurrer. 

Filed May 7, 1902. 

In the Supreme Court of the District of Columbia. 

Equity. No. 23239. 

Arthur Briscoe, Complainant, 

vs. 

Henry B. F. Macfarland, John W. Ross, and John Biddle, Com¬ 
missioners of the District of Columbia, and The District of 
Columbia, Defendants. 

The defendants, The District of Columbia, and Henry B. F. Mac¬ 
farland, John W. Ross, and John Biddle, Commissioners of the 
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District of Columbia, say that the complainant has not stated in his 
Bill of Complaint, filed herein, such- a case as entitles him to the 
relief therein prayed, or to any other relief against these defendants, 
or any of them. 

And these defendants further say that the complainant 
11 has not filed with his said Bill the records and proceedings in 
cause No. 544, of the District Court Docket of this Honorable 
Court, mentioned and referred to- in said Bill. 

Wherefore, the defendants demand the judgment of the Court, 
whether they shalL make further answer to said Bill, and pray to be 
hence dismissed with their costs. 

HENRY B. F. MACFARLAND, 

JOHN W. : ROSS, 

- JOHN BIDDLE, 

Commissioners of the District of Columbia. 


District of Columbia, ss: 

Personally • appears Henry B. F. Macfarland, who,. being duly 
sworn, says: That he is the President of the Board of Commissioners 
of the District of Columbia; that he has read the foregoing demurrer 
and that the same is not interposed for delay. 

HENRY B. F. MACFARLAND. 


Subscribed and sworn to before me, this 22nd day of April, A. D. 
1902. 

WILLIAM TINDALL, 

[seal.] Notary Public. 

I hereby certify that the foregoing demurrer-is well founded in 
law, in my opinion. 

, A.-B. DUVALL, 
Solicitor for the Defendants. 


12 Joinder of Issue. 

Filed October 12, 1903. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 23239. 

Arthur Briscoe. 
vs. 

Henry B. F. Macfarland et al., Commissioners of the District’ of 

Columbia. 

The plaintiff hereby joins issue on the answer, of the defendants 
now as for June 17,-1903. 

SAM’L MADDOX, 
Attorney for Plaintiff v 
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13 Answer. 

Filed June 15, 1903. J. It. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 23239. 

Arthur Briscoe 
vs. 

Henry B. F. Macfarland et al.. Commissioners D. C., and The 

District of Columbia. 

The Joint Answer of the Defendants to the Bill of Complaint Ex¬ 
hibited Against Them by the Complainant Herein. 

1. These defendants admit the allegations of paragraph one of the 
complainants bill relating to the citizenship and residence of com¬ 
plainant. 

2. These defendants admit that at the time of the institution of 
this suit the defendants named in the second paragraph of com¬ 
plainants bill were the Commissioners of the District of Columbia, 
but they aver that since the commencement of said suit the de¬ 
fendant John W. Ross departed this life, and that the defendant 
Henry L. West has been appointed and has duly qualified as the 
successor to the said defendant Ross. 

3. These defendants admit the allegations of paragraph three of 
complainant’s bill relating to complainant’s seizen and possession of 
the premises therein described. 

4. These defendants admit the allegations of paragraph four of 
complainant’s bill relating to the institution of proceedings in cause 
No. 544 District Court Docket. 

5. Answering the allegations of paragraph five of complainant’s 

bill these defendants say that after filing their petition in 

14 said cause No. 544 District Court Docket public notice was 
given, pursuant to an order of the Court passed in said cause, 

by advertisement in The Washington Law Reporter, The Washing¬ 
ton Post, and The Evening Star, newspapers published in the City 
of Washington, District of Columbia, of the pendency of said pro¬ 
ceedings, and requiring that all parties interested should appear in 
Court and answer said petition on the day in said notice, a copy 
of which order is attached hereto and marked “Exhibit No. 1that 
on the 31st day of March, 1899, proof of such publication was duly 
made; that on the 16th day of December, 1899, Richard A. Ford 
and Frank M. Church entered their appearance in said cause on 
behalf of complainant, the same being in writing and in the words 
following: * 

“The Clerk will please enter our appearance in the above entitled 
“ cause for Arthur Briscoe, owner of certain of the property assessed 
“ by the verdict of the jury in said cause. 

(Signed) RICHARD A. FORD, 

(Signed) FRANK M. CHURCH, 

Attorneys for Arthur Briscoe” 
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6. These defendants admit that on or about the first’ day of De¬ 
cember, 1899, the jury empaneled in said cause No. 544 District 
Court filed their verdict in said cause whereby they assessed the 
property of complainant mentioned in said bill in the sum of $1,000 
which verdict, so far as it relates to the property of the complainant 
is in the following words, viz: 

15 “In the Supreme Court of the District of Columbia, Holding 

a District Court for Said District. 

“In re The Extension of Rhode Island Avenue. 

“We, the jury in the above entitled cause, hereby find the follow¬ 
ing verdict and award of damages, for and in respect of the land 
condemned and taken necessary for the extension of Rhode Island 
Avenue from Florida Avenue to Le Droit Avenue, as shown on the 
plat or map filed with the petition herewith, as set forth in Schedule 
1, hereto annexed, as part hereof. And we, the jury aforesaid, in 
accordance with the act of Congress approved February 10, 1899, for 
the extension of said avenue, do hereby assess the sum of $48,308.50 
being one-half of the damages so as aforesaid awarded in Schedule 

1, against those pieces or parcels of ground situate and lying on each 
side of said Rhode Island Avenue extended, between Florida Avenue, 
Maple Avenue, Linden Street, and Le Droit Avenue ; and also those 
contained in squares eighteen (18) and nineteen (19) and the south 
half of square twenty (20) in the recorded addition to Le Droit 
Park; and also those contained in blocks one (1) and two (2), and 
the northwest comer of lot of block seven (7) in the subdivision 
known and designated as Bloomingdale; and also against so much of 
that tract of land known and designated as the David Moore tract as 
lies west of North Capitol Street, which we find will be nenefitfed by 
the extension of said Rhode Island Avenue, as set forth in Schedule 

2, hereto annexed, as part hereof.” 

“As Witness our hands and seals this twenty-eighth day of Novem¬ 


ber, A. D. 1899. 

16 (Signed) A. D. HAZEN. [seal.] 

“ EDWARD GRAVES. [seal.] 

“ . JAS. F. OYSTER. [seal.] 

“ HARRY B. PARKER, [seal.] 

“ JOHN MITCHELL. [seal.] 

“ WM. J. WILSON. [seal.] 

“ LOUIS BEHRENS.” [seal.] 

******* 


“ Schedule No. 2. 


“Assessment of Benefits for the Extension of Rhode Island Avenue, 

“ Description rf^pteceor^arcel of Name of owner. Benefits 

* * * * * * * 


“ Lot 15, Block 7, Bloomingdale Arthur Briscoe. $1,000.00 

subdivision. 

* * * * * * * 
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“United States Marshal's Office, 
“Washington, D. C., Dec. 1st, 1899. 

“I hereby certify that the above inquisition is taken in conformity 
to the statute in such cases made and provided. 

(Signed) AULICK PALMER, 

United States Marshal, Distnct of Columbia.” 

Defendants further answering said paragraph six deny that by 
the verdict of the jury any interest was charged upon said assess¬ 
ment, but they aver that the payment of the said assessment and the 
interest on deferred payments thereof is provided for by law. 

17 7. Answering the allegations contained in paragraph seven 
of complainant's bill these defendants admit that on the sec¬ 
ond day of January, 1900, a rule nisi was issued in said cause No. 
544 District Court directing the complainant to show cause, if any 
he had, why said verdict should not be confirmed, which rule in so 
far as it relates to complainant's said property is as follows: 

“In the Supreme Court of the District of Columbia, Holding a Dis¬ 
trict Court for said District. 

“In re The Extension of Rhode Island Avenue. No. 544. 

“It appearing to the Court that on 1st day of December, A. D. 
1899, there was filed herein the verdict and award of the jury sum¬ 
moned by the Marshal under the order heretofore passed herein 
to ascertain and award the damages which each owner of land may 
sustain for and in respect of the land condemned and taken for the 
extension of Rhode Island Avenue from Florida Avenue to Le Droit 
Avenue, as shown , on the plat or map filed herein with the petition 
of the Commissioners of the District of Columbia; and to assess one- 
half of the amount found due and awarded as damages for and in 
respect of the land condemned for the extension of said Rhode Island 
Avenue, against those pieces or parcels of ground situate and lying 
on each side of said Rhode Island Avenue extended, between Florida 
Avenue, MaMe Avenue, Linden Street; and Le Droit Avenue; and 
also those contained in squares eighteen (18) and nineteen (19) 
and the south half of square twenty (20) in the recorded addition 
to Le Droit Park; aM also those contained in blocks one (1) 

18 and two (2) , and the northwest corner lot of block seven (7) 
in the subdivision known and designated as Bloomingdale; 

and also against so much of that tract of land known and designated 
as the David Moore tract as lies west of North Capitol Street, which’ 
will be benefited by said extension of said Rhode Island Avenue; that 
in and by said verdict said jury had found due and.awarded as and 
for damages for and in respect of the land condemned herein, shown 
on the aforesaid plat or map, as follows: * * * And that in 

and by said verdict said jury has assessed one-half of the aforesaid 
amount found due and awarded as and for damages against the 
following pieces or parcels of land shown on the plat or map annexed 
to the petition in this cause as follows: * * * “Against Lot 15, 

pioek 7, Bloomingdale subdivision, Arthur Briscoe; owner* one 
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thousand dollars ($1,000). It is this 2nd day of January, 1900, 
upon motion of counsel for the Commissioners of* the District of 
Columbia, ordered: that the aforesaid verdict, award and assessment 
of said jury in all respects be, and the same is hereby confirmed un¬ 
less cause to the contrary is shown on or before the 18th day of Janu- 
m*y, A. D. 1900; provided a copy of this order be published once 
in The Washington Law Reporter and twice in The Evening Star 
before said last named date; and it is further ordered that the Mar¬ 
shal serve a copy of this order personally on the owners of land con¬ 
demned and the owners of land assessed in said verdict with the one- 
half of the damages awarded therein, who may be found within the 
District of Columbia and if not found therein, then by mailing, a 
copy thereof to the place of abode or last known place of 

19 residence of such owner or owners. 

(Signed) “A. B. HAGNER, Justice 

Further answering said paragraph seven these defendants say that 
a copy of the foregoing order was served upon complainant in person 
by the United States Marshal upon the 8th day of January, 1900. 

And defendants further aver that the said rule passed as aforesaid 
by the Court was published in The Washington Law Reporter and 
The Evening Star, newspapers published in the City of Washington,. 
District of Columbia; these defendants admit that the complainant 
filed in said cause an answer objecting to said verdict, and that the 
“Exhibit A. B. No. 2,” is a true copy of said objection. 

8. Answering the allegations of paragraph eight of complainants 
bill these defendants, admitting that the complainant and other 
owners of land affected by said verdict filed objections similar to 
those filed by the complainant as alleged in paragraph seven of com¬ 
plainant's bill, they aver that said objections were filed in response 
to the order nisi above referred to, and that the same were presented 
to the Court and argued by counsel, and a full hearing thereof had, 
and that, after such hearing and on or about the 27th day of Janu¬ 
ary, 1900, the Court overruled all of said objections and finally rati¬ 
fied and confirmed the verdict, award and assessment of the jury 
filed as aforesaid. 

20 And defendants further answering said paragraph say that 
neither the complainant nor any other owner of property 

affected by the said verdict, award and assessment of the jury, either 
before or after the said order nisi,, up to the time the said verdict was 
finally confirmed by the Court, expressed any dissatisfaction with 
the said verdict of the jury other than by filing said written objec¬ 
tions; that neither the complainant nor any other party interested, 
in his or their objections filed as aforesaid demanded or requested 
that a jury of twelve be summoned in accordance with the pro¬ 
visions of section 263 of the Revised Statutes of the United States 
relating to the District of Columbia; that no demand or request was 
ever made upon or to the Commissioners of the District of Colum¬ 
bia to cause a jury of twelve to be empaneled under the provisions 
of section 263 of the Revised Statutes relating to the District of Co¬ 
lumbia, nor was such demand or request ever made upon or to the 
Court having jurisdiction of said cause No, 544 District Court 
and the defendants further say that the attention of the said Court 
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was never called to the matter either orally or in writing, nor was 
the right of the complainant to a hearing before a jury of twelve znder 
said section 263 of the Revised Statutes relating to the District of 
Columbia ever passed upon by the Court in said cause: that com¬ 
plainant and all other persons objecting as aforesaid to said verdict 
of the jury of seven based their objections upon grounds specifically 
set forth in said written objections, and not upon any right to a 
hearing before such jury of twelve. That after the order 

21 of the Court passed January 27, 1900, finally ratifying and 
confirming said verdict no further objection was made to said 

verdict except by an appeal taken by complainant and others to the 
Court of Appeals, which appeal was afterwards; to wit, on the 19th 
day of June, 1901, docketed and dismissed in the Court of Appeals. 
And defendants aver that they are advised that by the dismissal of 
said appeal the order to the Court passed January 27, 1900, finally 
ratifying and confirming said verdict became final. And defend¬ 
ants are advised and insist that the complainant did not have the 
right in said case to the verdict of a jury of twelve as provided in 
Section 263 of the Revised Statutes relating to the District of Co¬ 
lumbia; and they are further advised and insist that if he did have 
such right be waived the same by filing the objections in writing, 
a copy of which is attached to complainant’s bill marked “Exhibit 
A. B. No. 1” and by not requesting the Court before final confirma¬ 
tion of the verdict to cause to be summoned such a jury of twelve. 

9. Answering the allegations contained in paragraph nine of com¬ 
plainant’s bill these defendants .admit that the assessment com¬ 
plained of was made under the provisions of the Act of Congress 
therein quoted, but they aver that they are advised that the said 
alleged assessment is not invalid and void because of anything in 
said Section five nor by reason of any omission or failure to provide 
in said section five when the said installments shall be payable or 
from what date interest thereon shall be computed, and these defend¬ 
ants aver that the proper construction of said section five is 

22 that the said assessments should be paid in five equal annual 
installments with interest from the time of the confirmation' 

of the said verdict, and that if by reason of any uncertainty in said 
section five the collection of the said assessment could not be en¬ 
forced that nevertheless the assessment remained a valid lien upon 
the property of complainant and that the collection of the same has, 
been provided for by section five of the Act of Congress entitled “An 
Act making appropriations to provide for the expenses of the gov¬ 
ernment of the District of Columbia for the year ending June 30, 
1903, and for other purposes” approved July 1, 1902, which pro¬ 
vides as follows:— 

“In all cases where the assessments for benefits for street exten¬ 
sions have been or may hereafter be levied, payment of the same 
shall be made in five equal annual installments with interest at the 
rate of four per centum per annum from and after sixty days after 
the confirmation of the verdict and award: Provided, That the 
amount of any payment of any installment or installments hereto¬ 
fore made on account of any such assessment shall be credited 
thereon, and the balance shall be due and payable as. if such assess- 
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ment had been originally payable in the installments and with the 
interest as herein provided.” 

10. Answering the allegations of paragraph ten of complainant’s 
bill these defendants say if the said assessment as the same appears 
upon the tax records of the District of Columbia casts a cloud upon 
the title of the complainant to the lot so assessed that he is not on 
that account entitled to any relief in this Honorable Court, because 
he could remove the same by the payment of . the said assessment 
according to the terms of the above-mentioned Act of Congress ap¬ 
proved July 1, 1902. 

23 11. Answering the allegations contained in paragraph 
eleven of complainant’s bill, these defendants say that they 

have made no attempt to sell the said property under the advertise¬ 
ment therein mentioned, and that it is not now in their power so to 
do, but they aver that they do have the power and it is their duty 
to collect the same according to the terms of the above mentioned 
Act of Congress approved July 1, 1902. 

12 and 13. Answering the allegations contained in paragraphs 
twelve and thirteen of complainant’s bill these defendants say that 
the same are fully answered in the preceding paragraph of this 
answer. 

14. Answering the allegations of paragraph fourteen of com¬ 
plainant’s bill these defendants deny that the said advertisement 
clouds the title of complainant to his said lot, because the same has, 
as aforesaid, become inoperative. 

15. Answering the allegations contained in paragraph 15 of com¬ 
plainant’s bill these defendants say that all antecedent proceedings in 
connection with the assessments complained of were regular in all 
respects and according to law, and that the complainant is not en¬ 
titled to any relief in this Court on account of said assessment. 

16. Answering the allegations of paragraph sixteen of complain¬ 
ant’s bill these defendants say that they are advised that the matters 
set forth in said paragraph are matters of law involving no question 
of fact which these defendants are required to answer. 

17. Answering the allegations contained in paragraph seventeen 
of complainant’s bill these defendants deny that the assess- 

24 ments prescribed by the law under which proceedings were 
taken in said cause No. 544 District Court are not uniform, 

and they deny that the enforcement thereof would effect the taking 
of complainant’s property or any other property without due process 
of law. 

18. These defendants admit that the complainant is the owner 
and in possession of the property therein described. 

Wherefore, having fully answered the allegations of the complain¬ 
ant’s bill in so far as they are advised that they are required to make 
answer thereto, they pray that they may be hence dismissed with 
their costs. HENRY B. F. MACFARLAND, 

HENRYL. WEST, 

JOHN BIDDLE, 

Commissioners D. C. 

A. B. DUVALL, . 

A. H. O’CONNER, 

Sofa. 
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District of Columbia, ss : 

Personally appears Henry B. F. Macfarland, who being duly 
sworn says; That he is the President of the Board of Commissioners 
of the District of Columbia; that he has read the foregoing answer 
by him subscribed, and knows the contents thereof, and that the 
facts therein stated upon his knowledge are true and those stated 
upon information and belief he believes to be true. 

HENRY B. F. MACFARLAND, 

[seal.] President Board of Commissioners D. C. 


Subscribed and sworn to before me this 6th day of June A. D. 


1903. 


WILLIAM TINDALL, 

Notary Public , D. C. 


25 Agreed Statement of Facts.- 

Filed April 19, 1907. 

In the Supreme Court of the District of Columbia, 

Equity. No. 23239. 

Arthur Briscoe 
vs. 

Henry B. F. Macfarlanu et al.. Commissioners of the District 

of Columbia. 

Arthir Briscoe, the above named complainant, for many years 
past has been the owner of lot 15 in Block 7 in the subdivision of 
land in this District known as Bloomingdale. 

On the 8th day of March, 1899, the District of Columbia began 
proceedings in this Court, on the District Court side, for summoning 
a jury of seven to award damages and assess benefits by reason of a 
proposed extension of Rhode Island Avenue, under an Act of Con¬ 
gress approved February 10, 1899. A jury of seven was empaneled 
and on the 1st day of December, 1899, returned a verdict, assessing, 
inter alia , $1,000 against complainant’s lot as for benefits supposed 
to have resulted thereto from the proposed extension of Rhode 
Island Avenue. 

Of this proceeding complainant had no notice, and did not, there¬ 
fore, appear before the jury at any time during their proceedings, 
either in person or by attorney. Notice was, however, given of the 
proposed proceeding by the Commissioners’ advertisement in 

26 The Washington Post and The Evening Star, which said ad¬ 
vertisement described the lands to be assessed, as specified in 

said Act, but it did not contain the complainant’s name as being an 
interested party, and the fact of its publication was not known to 
him until the verdict of the jury was returned and filed in this 
Court. 
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Subsequently an order of ratification nisi was passed in the cause, 
and served upon complainant. About that time, learning of the 
verdict through the public press, he retained counsel who appeared 
for him in the cause, and filed exceptions to the verdict as follows: 

“The respondent, Arthur Briscoe, in response to the rule to show 
cause passed in the above entitled cause on, to wit, the 2nd day of 
January, 1900, against the confirmation of the verdict, award and 
assessment of the jury in the above entitled cause, for cause, shows 
to the Court that in so far as the said verdict and assessment con¬ 
cern the property of this respondent, namely, Lot 15 in Block 7 of 
Bloomingdale, the said verdict and assessment against the respond¬ 
ent’s said lot of $1,000, the same should not be confirmed, but 
should be vacated, set aside and for naught held, for the following 
among other reasons: 

1. That the Act of Congress under which said proceedings were 
had is unconstitutional and void in that it fails to include in the 
property directed to be assessed for benefits accruing from the exten¬ 
sion of said Rhode Island Avenue all the property within the taxing 
district defined in said Act. 

2. That the verdict of said jury is void on the ground that it 
fails to assess any portion of said benefits .on certain property located 
within the limits of said taxing District. 

3. That said verdict is unjust, inequitable, oppressive, and arbi¬ 
trary in that it makes an unequal assessment of said benefits, if any 
benefits there be, which this respondent denies, upon the property 

included within the limits of said taxing district, as for ex- 
27 ample, the assessment on a lot belonging to the said respond¬ 
ent, Arthur Briscoe, being lot numbered 15 in block num¬ 
bered 7 of Bloomingdale, being one thousand ($1,000) dollars, or 
at the rate of ten cents per square foot, while the assessment on what 
is known as the David Moore tract included in said taxing district 
is only eight hundred fifty (850) dollars for one property embracing 
more than three hundred thousand square feet, and one hundred 
fifty dollars on another lot containing about sixty thousand square 
feet more or less, or the said assessment on the last named lots being 
at the rate of less than one third of one cent per square foot; and this 
notwithstanding the fact that said last named property is much of 
it closer to the said avenue than is the property of respondent, and 
at least to the extent of one hundred thousand square feet thereof, 
is benefited equally as much as is the property of this respondent, in 
addition to the benefits accruing to the remainder of said tract, if the 
said property and the property of this respondent are to be deemed 
as benefited at all by the extension of said Rhode Island Avenue, 
which this respondent wholly denies. 

4. That the said assessment of one thousand (1,000) dollars made 
by said verdict against the said property of this respondent is greatly 
in excess of the benefits, if any, which respondent denies, actually 
accruing to said property by reason of the extension of said Rhode 
Island Avenue. 

5. Because this respondent had no notice, either actual or con¬ 
structive of the pendency of these proceedings in so far as they pur- 
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port to relate to his aforesaid lot of land, and had no opportunity of 
being heard by the said jury in respect of the said assessment. 

6. That the awards made by the verdict of said jury for property 
taken for the purpose of the extension of said Rhode Island Avenue 
are largely in excess of the value of said property as will readily be 
seen by a comparison of the amount of said award with the values 
at which said properties have been returned for taxation. 

For which said several reasons and for others apparent upon the 
record, this respondent submits that the said verdict, award and as¬ 
sessment are wholly void, and that the same should be vacated and 
set aside.” 

Objections, similar in character, to the said verdict, were filed in 
the cause by other owners of lands against which benefits were as¬ 
sessed. Arguments were had before the District Court on 
28 these objections, and the same were overruled and the ver¬ 
dict confirmed on the 27th day of January, A. D. 1900. 

The complainant took an appeal from the order ratifying the ver¬ 
dict, but the appeal was not prosecuted. 

In the pamphlet of sales for taxes in arrear, beginning the 8th of 
April, 1902, the complainant’s lot was advertised for sale as follows: 

•‘Briscoe, Arthur, 

Bloom in gdale, block 7, lot 15 and improvements. 


Assessment for extension of Rhode Island Avenue. 1,000.00 

Interest from February 6, 1900. 86.85 

Assessment for curb. 65.38 

Interest from Nov. 12, 1901. 2.12 

Assessment for sidewalk. 67.28 

Interest from Deo. 20, 1901. 1.61 

Advertisement . .50 


1,223.74 

The assessment for curb, noted above, stated at $65.38 and the 
assessment for sidewalk, noted above, stated at $67.28 were paid in 
full by complainant on the 27th day of March, 1902. 

On the 14th of April, 1902, the complainant filed his bill of com¬ 
plaint in this cause, and prayed for an order enjoining the proposed 
tax sale, pending an adjudication of the matters set up in the bill. 
A restraining order was issued as prayed. In due time an answer 
to the bill was filed by defendants, and issues joined on the answer. 

It is now stipulated by counsel for the respective parties that this 
cause may be heard and finally determined on the bill, answer and 
the foregoing agreed statement of facts, reserving to counsel 
29 and parties the right to make objections to the jurisdiction 
of the Court in this case. And it is further agreed between 
the parties that the proceedings in District Cause No. 544 may be 
read at the hearing as a part of this stipulation. 

SAM’L MADDOX, 

Attorney for Complainant. 

E. H. THOMAS, 

F. H. S., 

Attorneys for the Commissioners and the District of Columbia. 
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Order Substituting Parties. 

Filed June 25, 1907. 

In the Supreme Court of the District of Columbia. 

Equity. No. 23239. 

Arthur Briscoe 
v. 

Henry B. F. Macfarland et al. 

It being represented to the Court that the defendants John W. 
Boss and John Biddle are no longer Commissioners of the District 
of Columbia, having been succeeded in office by Henry L. West and 
Jay J. Morrow, respectively,— 

It is this 25th day of June, 1907, ordered, now for then, that the 
said Henry L. West and Jay J. Morrow be, and they are hereby, 
made parties defendant to this cause in lieu of the said John W. 
Boss and John Biddle. It is further ordered that the answer of the 
— Boss and Biddle stand as the answer of the said West and Morrow, 
at the request of the attorney for the said defendants. 

HABBY M. CLABAUGH, 

; ; , Chief Justice . 


30 Order Overruling Exceptions and Confirming Verdict, Award, 

&c. 

Filed January 27, 1900. 

In the Supreme Court of the District of Columbia, Holding a District 

Court for said District. 

In re The Extension of Bhode Island Avenue. No. 544. 

This cause coming on to be heard on the exceptions filed by Arthur 
Briscoe, Frank S. Collins and Eugene E. Gaddis, and the objections 
filed by Mary C. Gannett, J. W. Bose, the protests filed by Henry J. 
Gasson and Bonald McDonald, Charlotte B. White and A. F. Man¬ 
ning and the answer and objections of Amelia E. S. Stowell and 
Agnes K. Shoemaker, to the written verdict, award and assessment of 
the jury filed herein, and the motions of W. P. Lockwood and Dennis 
C. Shea to quash the same; and it appearing to the Court that the 
order nisi confirming said verdict, award and assessment of said jury 
has been duly published as therein provided, and that the owners of 
the property taken for the extension of said streets, and the owners 
of the land assessed with one-half of the amount awarded for dam¬ 
ages have been duly notified of the pendency of this proceeding and 
of said assessments, as provided by the order of the Court heretofore 
passed herein; it is this 27th day of January, A. D. 1900 by the Court 

3—1886a 
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after argument of counsel for said exceptants, objectors, petitioners 
and other parties interested, and after due consideration of the 
premises, adjudged, ordered and decreed, that the aforesaid 

31 respective exceptions, objections, protests, answers and motions 
to quash, be and the same are hereby overruled; and that the 

aforesaid verdict, award and assessment be, and the same is in all 
respects confirmed; and the Marshal is hereby directed to transmit 
the aforesaid verdict, award and assessment to the Commissioners of 
the District of Columbia, in accordance with Law. 

A. B. HAGNER, Justice . 

Memoranda. ‘ 

1900, February 2.—Appeal noted by Arthur Briscoe from order of 
January 27th, 1900. 

Stipulation of Counsel as to prosecution of Appeal, filed June 11, 
1900, is missing from the files of the Supreme Court of the District 
of Columbia. 

Decree. 

Filed July 6, 1907. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 23239. 

Arthur Briscoe 

V8. 

The District of Columbia et al. 

32 This cause coming on to be heard on the bill, answer, 

. agreed statement of facts, the proceedings in District Court 

Cause No. 544, referred to in said agreed statement, and all other 
the proceedings herein, the same was fully argued by counsel for the 
respective parties and submitted to the Court. Thereupon it is, upon 
consideration thereof, by the Court, this 3rd day of July, 1907, 
adjudged, ordered and decreed that the restraining order heretofore 
granted in this cause be, and the same is hereby discharged, and that 
the bill in this cause be, and the same is hereby, dismissed without 
costs and without prejudice to the right of the complainant,, if any, 
to proceed at law or in this Court sitting as a District Court, in the 
said District Court case, as he may be advised for the cancellation 
of the assessment as for benefits mentioned in said bill. 

By the Court: 

HARRY M. CLABAUGH, 

Chief Justice. 

From the foregoing decree the. complainant in open Court notes 
an appeal to the Court of Appeals, which appeal is allowed* and the 
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penalty of the bond on said appeal is hereby fixed at one hundred 
(100) dollars. 

HARRY M. CLABATXGH, 

Chief Justice. 

38 Opinion. 

Filed July 6,1907. I ; , 

In the Supreme ■ Court of the District of Columbia. •' j 

Equity. No. 23308. : 1 

Helen Buchanan et al. 

1 ' .vs. 

The District of Columbia. , * . 

• « 

Equity. No. 23239. 

Arthur Briscoe 
vs. 

Henry B. F. Macfarland et al v Commissioners of the District of 

Columbia. 

Equity. No. 23238. 

Dennis C. Shea ' 1 • : . 

vs. 

The District of Columbia. 

This case—I say case, although there are three of them which are 
practically the same thing—-is a case in which certain condemnation 
proceedings have been taken in respect to Rhode Island Avenfie, 
the extension of Rhode Island Avenue, and certain proceedings were 
taken, and certain assessments found against the complainants in 
this case. Thereupon the District authorities undertook to sell, or 
advertise for sale, certain properties of the complainants to pay for 
their respective assessments. It was then that the complainants filed 
their bill for an injunction in this cause, praying that the District 
be enjoined from selling the property of the complainants, upon the 
theory that the taxes so levied, these special assessments so levied, 
were absolutely void, as appears from the face of the -proceedings, it 
appearing that no notice had been given and that exceptions had 
been filed in the case, which, under the authority of law, ought to 
have enforced a rehearing in the case as set out in the case of Saun¬ 
ders against Macfarland. At the moment there were exceptions, 
that moment the office performed by these seven jurors went for 
naught, and then there had to be a new assessment of twelve jurors, 
in accordance with the act, and by reason of this assessment, as shown 
by the proceeding itself, it was a menace to the title of the complain¬ 
ants and they asked, therefore, that the District be enjoined from 
selling and that the assessments be declared void, and so on. 
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This case was carefully argued by counsel on both sides, and I 
have given it a great deal of consideration, but I have determined 
that there is one question in the case which is absolutely 
34 decisive of it, and that is the question of the jurisdiction of 
this court, because, if the court has jurisdiction, I should be 
inclined to hold that the relief prayed in the bill ought to be granted, 
but the question is, has this Court jurisdiction of this character of 
cases? Now, gentlemen, I am plainly of the opinion that it has not, 
and I think that counsel is entitled to know why I feel compelled to 
decide this case upon the theory of the jurisdiction, because, after 
all, that, to my mind, is about the only thing in the case which is 
serious. 

Now, in the case of Dows vs. the City of Chicago, in 11 Wallace, 
108, without going into the case at all, the Court says: 

“A suit in equity will not lie to restrain the collection of a tax on 
the sole ground that the tax is illegal. There must exist in addition 
special circumstances, bringing the case under some recognized head 
of equity jurisdiction, such as that the enforcement of the tax would 
lead to a multiplicity of suits, or produce irreparable injury, or where 
the property is real estate, throw a cloud upon the title of the com¬ 
plainant.” 

That was the ground upon which whis case was decided. 

In 15 Wallace, in the case of Hannewinkle vs. Georgetown, page 
548, Mr. Justice Hunt delivered the opinion of the Court. I thought 
that in this case there might be a difference between a special and a 
general tax, because I saw reasons why equity, perhaps, ought not 
to take jurisdiction in cases of a general tax, but I did not see quite 
clearly why it would not have the right to act in a case of special 
tax. This case of Hannewinkle against Georgetown is a bill filed 
against the corporation of the city of Georgetown and its collector 
of taxes, to enjoin them from selling certain real estate for tax 
claimed by the corporation under a certain Act of Congress, which 
made part of the city charter. “The bill alleged that the corporation 
attempted to condemn to public use, and open and improve Stod¬ 
dard Street in that city; that the complainant owned certain prem¬ 
ises described on that street, that a part of the premises were con¬ 
demned to public use, and his damages assessed at $3139; that the 
same jury which thus assessed his damages, assessed him also for 
benefits to the residue of his property arising from the same improve¬ 
ments in the sum of $3425, and attempted to make the assessment a 
lien and charge on the said residue, by and for which the same could 
be sold. This the bill alleged was without authority of law and con¬ 
trary to the act of Congress under which the city professed to act. 
The bill prayed that .the defendants might be restrained from selling 
the property. An answer was put in. The cause was brought to a 
hearing upon an agreed state of facts, and the bill dismissed with 
costs. From this decree of dismissal the defendant now. appealed to 
this court.” 

Mr. Justice Hunt said: 

“The action in this case cannot be sustained. It has been the 
settled law of the country for a great many years, that an injunction * 
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bill to restrain the collection of a tax, on the sole ground of the 
illegality of the tax, cannot be maintained. There must be an alle¬ 
gation of.fraud; that it creates a cloud upon the title; that there is 
apprehension of multiplicity of suits or some cause presenting 
35 a case of equity jurisdiction. This was decided as early as the 
days of Chancellor Kent in Mooers v. Smedley, and has been 
so held from that time onward. The remedy was held to be at law 
by writ of certiorari or by action of trespass. 

“It has long been held also, that there exists no cloud upon the 
. title which justifies the interference of a court of equity, where the 
proceedings are void upon their face, that is, the same record which 
must be introduced to establish the title claimed, will show that there 
is no title. 

“The whole subject has been recently examined in this court in 
Dows v. The City of Chicago.” 

Now, in.the case 168 United States, entirely familiar to counsel, 
which was the case in respect to Rock Creek Park, the court below, 
the Supreme Court of the District of Columbia, had dismissed or had 
enjoined the District from proceeding with the condemnation. The 
case then went to the Court of Appeals, and they sustained the lower 
court, and in the Court of Appeals, 8 Appeals, Judge Alvey dissented, 
and one of the grounds of his dissent was as follows: 

“The effort to introduce an element that would give jurisdiction 
to the court by alleging that the threat of assessment for special 
benefits would produce a cloud upon the title of the property of the 
complainants, because if consummated, such assessment would 
create a lien upon the property, will not justify a court of equity in 
interposing, and thereby became a court of review upon the pro¬ 
ceedings authorized by the statute. Such allegation is easily made, 

. and it could as well be made in every case of proceeding at law, 
where the judgment would create a lien upon the property of the 
debtor, as in the present case. There must be something more than 
the mere fact that the property may be subject to a lien, as the final 
result of the pending proceeding, in order to confer jurisdiction 
upon a court of equity to arrest such proceeding by injunction. 

xt* Uf 

“Courts of equity are not constituted for the purpose of arresting 
proceedings, and assuming to themselves the right of .disposing of 
oases, that are properly depending in the ordinary courts of law. 
It is only upon special and particular circumstances, appealing to 
the conscience of the chancellor, that a court of equity is justified 
in interposing for the relief of the party complaining. A court 
of equity is not constituted a court of review on constitutional 
questions that may be decided by tribunals inferior to the 
Supreme Court of the United States; nor is such court possessed 
of exclusive, nor even of concurrent, jurisdiction in respect to such 
questions; and hence there is no authority or reasonable ground for 
coming to a court of equity in a case like the present. In every 
case, circumstances should be stated that show that in the particu¬ 
lar case there is an equity that cannot be availed of by the party 
complaining, in the proceedings sought to be restrained. There ; 
can be no reason or propriety in appealing to a court of equity to 
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restrain proceedings that are being regularly conducted in 
36 other courts, competent to construe the statutes under which 
they act, and to decide every question that may arise in the 
course of the proceeding. To allow litigations to be thus diverted, 
tends to the multiplicity of litigation, and the production of unneces¬ 
sary delay and expense, to say nothing of the unnecessary vexation 
to parties. I am of opinion, therefore, that there is no jurisdiction 
in equity to maintain the bill in this case.” 

When the case went to the Supreme Court of the United States, 
they reversed the Court of Appeals and then in the last paragraph of 
their opinion they say of Judge Alvey’s opinion: 

“We adopt the observation made in the dissenting opinion in the 
Court of Appeals: ‘There can be no reason or propriety in appealing 
to a court of equity to restrain proceedings that are being conducted 
in other courts, competent to construe the statutes under which they 
act, and to decide every question that may arise in the course of the 
proceeding. To allow litigations to be thus diverted tends to the 
multiplication of litigation, and the production of unnecessary delay 
and expense—to say nothing of the unnecessary vexation to par¬ 
ties.’ ” 

So they adopt in very language the finding of Judge Alvey in 
the dissenting opinion upon this very question as to the jurisdiction 
of a court of equity in a case like this. How does it apply to the 
case at bar? The argument was made to the court that the pro¬ 
ceedings were absolutely void on their face, and that they had no 
right to advertise this property for sale, and as long as that lien 
was pending, though it was an illegal lien—if I may use that expres¬ 
sion—a lien based upon a void procedure, still it affected the title to 
the property and, therefore, equity ought to come in and prevent it. 
Now, the very same question was argued in this case of Hannewinkle 
against Georgetown, that very same question was passed upon, that 
it was not sufficient, but they go a step further, and Judge Alvey, 
in the dissenting opinion, seems to have clearly stated the law. Here 
is a proceeding that arises in the Supreme Court of the District of* 
Columbia. What right has this court to pass in review upon the 
question passed upon in that court, and from which there could have 
been an appeal? What superior right is there in a court of equity— 
what reason is there why a court of equity should undertake to dis¬ 
possess—if I may use that term—the District court of jurisdiction as 
to such a question, which questions are particularly placed within 
the jurisdiction of that court, and by authority of law they are to 
pass upon all questions incident to the opening and condemnation of 
streets, and so on. So that it does seem to me that the proper forum 
for parties complaining of unjust assessments and void assessments, 
pid so on, is not to go into a court of equity, but to make the point 
in the District court and to appeal therefrom. 

Now, then, in this particular case, it does not work any particular 
hardship, because in this case of Saunders against Macfarland, the 
assessment was made and a lien created, as it was supposed some 
years before it went to the Court of Appeals, and the Court said that 
the mere fact that the term passed had no effect on the case at that 
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time; that they could take up a case no matter when or how 
37 long. That is the effect of it. These facts may have existed 
because the record itself shows that there had been objections 
in these cases filed, and the moment those objections were filed, the 
proceedings under them became absolutely void in behalf of the man 
who moved them. So that all the complainants in this case could 
have possibly expected from a court of equity could have been per¬ 
formed and done in the District court, that having taken jurisdiction 
of the case. In my judgment, Judge Alvey is perfectly right, that 
they had no right to come into a court of equity and ask the court to 
take out of the District court questions which that District court could 
settle and had the right and, under the law, was the proper channel 
to settle the very questions which the court of equity is now asked to 
interpose and take from that particular court, and, therefore, I think 
that for the reasons I have endeavored to assign, the bill in this case 
ought to be dismissed. 

Mr. Maddox: Your Honor, I think, lost sight of the principal-ob¬ 
jection I made in the bill, and that was, if we assumed that this tax • 
was regular and proper, yet the Commissioners of the District of Co¬ 
lumbia were exceeding their authority in undertaking to sell for the 
entire amount, as they had advertised. 

The Court: I remember that. 

Mr. Maddox : And the prayer of the bill was that the Commis¬ 
sioners be restrained from making such, a sale, because under no 
circumstances could the entire amount be taken. The bill also in¬ 
vited the attention of the court of equity to the other features, but 
the injunction was not asked on the ground of the invalidity of the 
tax, but on the ground that the people who had authority to-collect 
it were exceeding their authority, and the other things that your 
Honor has spoken about were incidental, but it is that to which I 
desire to call the attention of the court.. 

The Court: The court has totally misunderstood the conception 
of your bill and your argument, if the ground and the basis—almost 
the entire basis—of the bill was not upon the theory that they were' 
undertaking to sell the- property when there was a lien which was 
absolutely void on its face, and they had no right to sell. The other 
part, I remember, was entirely incidental. They, had no right, of 
course, to undertake to collect something that is not due. That, un¬ 
questionably, is true. 

Mr. Maddox : That was the main point of. the bill; that they could 
not collect in five installments, when they were, not due. 

The Court: They not only could not,, but they repudiated .any 
idea that they could. I was passing on the larger questions which 
were argued, and the other part I understood to be a mere incident 
to the bill, so much so that my entire time was given up to the ques¬ 
tion as to whether you had stated in your bill'any right for the 
injunction which you are asking on the ground that the proceedings 
were absolutely void. There was some argument as to the amount 
that was due. Of course, they were not entitled to collect what was 
not due, at any rate, and I so understood counsel to assert at the 
hearing of this case. 
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Mr. Maddox : If you- Honor, please, the advertisement was 
38 for the entire amount of the tax, and they were undertaking 
to collect that by a sale, and the sale was then pending. Now, 
at the most, the owners of the property could not have owed more 
than two installments or two-fifths of the whole amount, and it was 
for the purpose of restraining that sale for the entire amount that 
this bill was filed. 

Mr. Thomas: The statement of fact does not show anything of 
that kind. We agreed on a statement of facts and it show's nothing 
of that kind. 

The Court: I have not given very much attention to that phase 
of the bill, Mr. Maddox, because it was not the question argued be¬ 
fore me. It was not the question insisted upon. It was stated in 
argument as a reason, but not the real reason for the equity juris¬ 
diction, and when I came to examine your statement of facts in the 
case and the answers here, there was not even the slightest sugges- 
tibn to bring that to my attention. If that were the motive of your 
bill, if that were the purpose of your bill, to restrain them because 
they were asking for a certain amount of money which would not 
be due at that time, that question -would be long passed away now, 
because it is all due now, and I understand, of course, that that 
would relate back to the time of the filing of your bill. But that 
question was not put in your agreed statement of facts, and was not 
by me regarded as the serious ground upon which you filed your bill. 

Mr. Maddox : The reason it was not put in that agreed statement 
of facts was because it is a matter of law arising on the averments of 
the bill and the agreed statement of facts says that the cause was 
to be heard on the bill and the answer and the agreed statement of 
facts. 

The Court : I do not think that has the slightest thing to do with 
the bill, for manifest reasons, but it may be a matter which I ought 
to consider in the taxation of costs, which I perhaps will do, but I 
do not think it has any real function to perform so far as the juris¬ 
diction of this court is concerned. 

HARRY M. CLABAUGH, 

Chief Justice. 


Memoranda. 

July 15, 1907.—Appeal Bond filed. 

Time to file transcript of record extended from time to time until 
May 4, 1908. 
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39 Directions to Clerk for Preparation of Transcript of Record . 

Filed Marsh 26, 1908. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 23239. 

Arthur Briscoe 
vs. 

The District of Columbia and Others. 

To the Clerk: 

In making up the record for appeal in the above-entitled cause, 
please include the following and no other memorandums of the pro¬ 
ceedings : 

1. The original bill, and restraining order issued thereon. . 

2. The demurrer of the District of Columbia. 

3. The answer of defendants and memorandum joinder of issue. 

4. Order substituting parties. 

5. Agreed statement of facts. 

6. At the request of Corporation Counsel the following from the 
proceedings in District Court No. 544 in the matter of the extension 
of Rhode Island Avenue: 

(a) Order overruling exceptions, and confirming verdict of jury 
of seven, passed January 27, 1900. 

( b ) Memorandum. Appeal by Arthur Briscoe from last order. 

(c) Stipulation of counsel as to prosecution of appeal, filed 

40 June 11, 1900. 

7. Decree passed July 3,1907, and appeal by complainants. 

8. Memorandum. Appeal bond approved and filed July 15, 1907. 

9. Opinion of Mr. Chief Justice dabaugb. 

10. Memoranda. Extensions of time for filing transcript of record 
to May 4, 1908. 

Respectfully yours, 

j • , MADDOX & GATLEY, 

_ ... Attfys for Appellant 

41 Supreme Court of the District of Columbia. 

United States of America, District of Columbia, ss: 

CJ 

I, John R. Young, Clerk of the Supreme Court of the. District of' 
Columbia, hereby certify the foregoing pages numbered from 1 to 
40, both inclusive, to be a true and correct transcript of the-record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 23239, In Equity, wherein 
Arthur Briscoe is Complainant, and Henry B. F. Macfarland et als. 
are Defendants, as the same remains upon the files and of record in 
said Court. 

4 — 1886 a 
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In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
30th day of March, A. D. 1908. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


42 In the Court of Appeals of the District of Columbia. 

No. 1886, April Term, 1908. 

Arthur Briscoe, Appellant, 

VS. 

The District of Columbia. 

It is hereby agreed between counsel for appellant and appellees 
herein that the missing stipulation entered into between counsel for 
said Briscoe and the Corporation Counsel, filed June 11, 1900, in 
District Court case No. 544, under which proceedings were conducted 
for the extension of Rhode Island Avenue, recited that said Briscoe, 
and Frank S. Collins and.Eugene E. Gaddis had taken an appeal 
from the order passed in said Cause No. 544, on the 27th day of Jan¬ 
uary, 1900, confirming the verdict of the jury of seven, to the Court 
of Appeals of the District of Columbia and that said appeal should 
abide by the decision of the Supreme Court of the United States in 
the case of Wight v. Davidson, then pending, and since decided and 
reported in 181 U. S., 371. 

SAMUEL MADDOX, 

H. PRESCOTT GATLEY, 
Attorneys for Appellant. 
EDWARD H. THOMAS, 

Attorney for Appellee. 

(Endorsed:) Court of Appeals D. C. No. 1886. April Term 1908. 
Arthur Briscoe vs. Dist. of Columbia. Addition to Record per Stip¬ 
ulation of Counsel. Court of Appeals, District of Columbia. Filed 
May 11, 1908. Henry W. Hodges, Clerk. 

Endorsed on cover: District of Columbia Supreme court. No. 
1886. Arthur Briscoe, appellant, vs. Henry B. F. Macfarland et al. 
Court of Appeals, District of Columbia. Filed Mar. 30,1908. Henrv 
W. Hodges, clerk. 
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1886 . 


ARTHUR BRISCOE, Appellant, 

vs. 

HENRY B. F. MACFARLAND AND OTHERS, Commis¬ 
sioners of the District of Columbia. 


REPLY BRIEF IN BEHALF OF APPELLANT. 


The brief of the appellant, filed in this cause on the after¬ 
noon of October 13, contains the following proposition: 

“The stipulation made between counsel for Briscoe and 
the District of Columbia in District Court case No. 544, that 
his appeal should abide by the decision of the Supreme Court 
of the United States in the case of Wight and Davidson 
(181 U. S., 371), operates as an estoppel against him to 
assert that the assessments of which he complains are invalid, 
and he is in duty, bound to pay them with lawful interest.” 

When the verdict of the jury was confirmed, on the 27th 
of January, 1900, in condemnation cause No. 544, involving 
the extension of Rhode Island avenue, the case of Davidson 
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vs. Wight was pending in this court, on appeal by Davidson, 
a property-owner, from an order of the court below, passed 
November 18, 1899, confirming the verdict of a jury of 
seven in the 8 street Extension proceeding. An appeal was 
then noted bv Briscoe from the order of Januarv 27, 1900, 
but not perfected, as required by the rules of this court, 
but the matter was kept open to abide the decision of this 
court in the Davidson case. This was handed down on the 
25th day of April, 1900. This court held that the .law was 
unconstitutional, and the District took an appeal to the 
Supreme Court of the United States. 

It then manifcstlv was to the interest of the District that 
the appeal of Briscoe be stayed until the United States Su¬ 
preme Court considered the Wight-Davidson case. Had 
Briscoe then prosecuted his appeal, this court would cer¬ 
tainly have followed its own ruling in a former case and 
held the law unconstitutional. This in turn would have 
necessitated a second appeal by the District to the Supreme 
Court to test the identical question presented on its appeal in 
the Davidson case. 

The stipulation proposition apparently did not meet the 
approval of Briscoe's attorney, for it was not signed until the 
11th day of June, 1900, nearly two months after the decision 
of this court was announced in Davidson vs. Wight (Bris¬ 
coe Keeord. p. 19). The only purpose of the stipulation, in 
so far as Briscoe was concerned, was to save his point as to 
the constitutionality of the law. and it could not possibly 
have had any other or further effect. On the other hand, 
counsel for the District were saved the labor and expense of 
prosecuting a second appeal to the Supreme Court; so the 
stipulation was a matter of great convenience and accom¬ 
modation to the corporation counsel. 

The stipulation provides that Briscoe’s appeal should 
•‘abide by” the decision of the Supreme Court in the Wight- 
Davidson case. Two questions were passed upon, and two 
only, in that case: 









(1) That the law was unconstitutional; and 

(2) Thai there was not due process of law in the case, 
because the assessments were made without notice to the 
property-owners. 

The law was held to be constitutional, and to that ex¬ 
tent, of course, Briscoe is bound by the decree and must abide 
by it. This he has done. 

If the Supreme Court had held that the law was uncon¬ 
stitutional, the District's right to insist on the assessment of 
benefits would have been at an end. But the law was pro¬ 
nounced constitutional, and left the District in identically 

* ti 

the same position as before the stipulation was entered into— 
that is, it still had a right to ask for a jury of twelve, and no 
other right could it have if it desired to prosecute the work 
of condemnation to completion, in view of the objections 
taken to the verdict of the jury of seven. So the legal status 
of the parties was in no way changed. 

Meanwhile the District had done nothing because of the 
stipulation and left nothing undone. In no way was its 
position altered to its prejudice; and an estoppel can only 
arise from acts, admissions, or conduct which have induced 
a change of position in accordance with the real or apparent 
intention of the party against whom they are alleged. When 
Wight-Davidson was decided Briscoe consented that liis ap¬ 
peal be dismissed, which was done. To “abide by,” as used 
in the stipulation, can only mean that Briscoe would ac¬ 
quiesce in and not dispute the judgment of the court in the 
Wight-Davidson case. It cannot be held to mean that he 
would be bound by something that was not in that case and 
was not considered by the court, namely, the effect of ob¬ 
jections by the property-holders to the verdict of a jury of 
seven. This point is not adverted to either in this court or 
in the Supreme Court, and seems not to have been made, or, 
if made, not pressed. How, then, can it be said that Briscoe 
should “abide by” something that was not in the case? 

The words “abide by” cannot in reason mean that the 
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obligors stipulated to acquiesce in a condition of tilings 
which it was without their power to change. 

Harris rs\ Elevator Co., 06 Kan., 37b. 

Briscoe’s appeal from the order of June 27, 1900, con¬ 
firming the verdict, was only from so much of it as held the 
law to be constitutional. In all other respects it was a void 
order—void because it undertook to confirm the verdict of 
the jury of seven over objections by property-owners. This 
has been dircetlv decided in this court in the case of 

i 

Saunders r.s*. Macfarland, 25 App. I). C., 438. 


This was a proceeding under the act of March 3, 1899, 
which, like the act in question here, referred to the highway 
act for condemnation machinery—first, a jury of seven ; then, 
unavoidably and as an ‘‘express mandate” of the statute, a 
jury of twelve if any property-owner expressed dissatisfaction 
with the verdict. The verdict of the jury of seven was filed 
on the 9th day of May, 1900, and Saunders, a property- 
owner, whose land had been assessed for benefits, filed ex¬ 
ceptions on several grounds; among others, that the assess¬ 
ment was excessive and unequal. These exceptions were over¬ 
ruled and the verdict was confirmed on the 2d day of Oc¬ 
tober, 1901. Saunders appealed, but seems never to have 
prosecuted the appeal. 

But on the loth day of October, 1903, two years after the 
order was passed, he filed a petition in the cause praying that 
the assessment be set aside as to his lots, and on the 11th of 
August, 1904, an order was passed in the court below adjudg¬ 
ing that the assessments were “illegal, null and void.” From 
this decree the District appealed, but the order was con¬ 
firmed in this court, where the following emphatic language 
occurs (p. 442, bottom) : 


“No second jury having been caused to be summoned by 
the Commissioners, the decree or order of October 2, 190i 
[confirming the verdict against objection], could not be en- 
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forced against this appellee, and no laches could be predi¬ 
cated against him, no matter how long he waited. He could 
move to vacate it at any time, or he- could wait until an at¬ 
tempt was made to enforce it, and then resist such enforce¬ 
ment so far as it related to his property. For the reasons 
stated, and upon the authorities cited, the decree was void 
against this appellee.” 

The order of January 27, 1900, being void at the time it 
was passed, continues void for all time, and cannot be ren¬ 
dered valid by the judgment or decree of any other court or 
tribunal, subsequently passed. But the proposition of ap¬ 
pellee’s brief, quoted above, necessarily involves the conten¬ 
tion that the stipulation of counsel filed in the case can 
vitalize a void decree—a manifest “legal absurdity.” 

The order being void and not voidable merely, can always 
be assailed in a collateral proceeding. 

Alexander vs. Nelson, 42 Ala,, 462. 

"Wherefore we submit that Briscoe did not, by entering 
into the stipulation, waive or abandon his right to insist on 
his exceptions to the verdict of the jury of seven, or to in¬ 
sist on a jury of twelve, if the authorities propose to “prose¬ 
cute the proceedings of condemnation to completion” (Brown 
vs. Macfarland, 19 App. D. C., 530). 

The theory of counsel for appellee is that the stipulation 
is an absolute promise on the part of Briscoe to pay a void 
assessment if the judgment of this court in another pending 
case was reversed. This being so, he must go back to con¬ 
ditions existing at that time when the parties were stipulat¬ 
ing with reference to an assessment which in the judgment 
of this court could never be collected or enforced as the law 
then stood. So to complete Briscoe’s liability he must be 
held to have known, on the 11th of June, 1900, the date of 
the stipulation, that two years later Congress would pass the 
act of July 1, 1902, making the benefit assessment an en¬ 
forceable lien against his land, as admittedly it was not when 
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the stipulation was filed. At the very utmost Briscoe’s stipu¬ 
lation was to “abide by” the judgment of the Supreme Court 
as to existing laws, and not by any and all acts of legislation 
Congress might thereafter pass. 


The corporation counsel's third proposition—that appel¬ 
lant was guilty of laches-—is equally untenable, for, as quoted 
above in Saunders case, this court has said: 

“* * * and no Incites could be predicated against hi in. 

no matter how long he waited. lie could more to vacate it 
at anji time, or he could wait until an attempt was made to 
enforce it, and then resist such enforcement so far as it re¬ 
lated to his property.” 


This is just what Briscoe did. following the suggestions of 
this court. When the District attempted to enforce the as¬ 
sessment by a sale of his property, the attempt was success¬ 
fully resisfefPby means of a restraining order issuing out of 
equhj^Avflfen the district thd nothing further to enforce 
cnllmionyfci® after'waiting fire years, the appellant asks this 
cbqff to FcfieVe hi s'land' froihi the cloud of this assessment 
which counsel for appellee in his brief admits is void (Brief, 

p. o). 

.Respectfully submitted, 

Samuel Maddox, 

II. Prescott Gatley, 
Attorneys for Appellant, 
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